Juster, cheaper, quicker?
The CPA a decade on

What should an "overriding purpose" be?
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Is there a difference between…
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The

th
19

century

It is meritorious to insist on forms;
Religion and all else naturally clothes
itself in forms. Everywhere the formed
world is the only habitable one. The
naked formlessness of Puritanism is
not the thing I praise in the
Puritans; it is the thing I pity...
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The 21st century?
Form informs substance and substance
informs form.
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Our original overriding purpose…
It was enacted that it should be lawful for us our heirs or
successors by Charters or Letters Patent under the Great
Seal of our United Kingdom of Great Britain and Ireland
to erect and establish Courts of Judicature in New South
Wales and Van Diemens Land respectively which should
be styled 'The Supreme Court of New South Wales' and
'The Supreme Court of Van Diemens Land' and that
each of such Courts respectively should be holden by our
Judge or Chief Justice and should have such Ministerial
or other Officers as should be necessary for the
administration of Justice in the said Courts respectively
and for the execution of the Judgments Decrees Orders
and Process thereof...

Reform 1 – our original rule…
Supreme Court Rules, 1826, rule 57:
The foregoing rules and orders, being made for the
convenience of the parties in the ordinary course of a
proceeding in the said Court, and with a view to promote
economy and dispatch by avoiding all unnecessary and
vexatious forms, in the spirit of such view and in furtherance
thereof, the Court may, from time to time, dispense with any
particular rule that may be attended with inconvenience or
hardship to either of the parties, and may make such special
orders in any particular case, or in any stage of the
proceedings, as shall be within the powers of the Court and
may facilitate the ends of justice.
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An aside – Sir Alfred Stephen

"... the so-called
system of Chief
Justice Forbes [was]
really and in truth no
system at all."
© en.wikipedia.org

An aside (2)

Reform 2 – the Judicature Act(s)
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Reform 3 - NSW & the Judicature Act(s)

Reform 4 – Justice Andrew Rogers
For decades, [Justice George] Palmer recalls, the ''basic
culture of the courts was that the judge sat there as an
impassive umpire; the parties played the game; it was only if
the ball was kicked over the line that the judge would blow a
whistle''.
Cases would run for as long as the resources and willpower
of the litigants held out.
But in the late 1980s, in what Palmer calls the most dramatic
change to court procedure in 150 years, a Supreme Court
judge started to dictate to barristers how commercial cases
would be run.
Justice Andrew Rogers took control by insisting - on pain of
costs orders - that timetables were met and that hearings
focused on the real issues in dispute.
Lawyers thought Rogers's directness was ''shocking'' and
''utterly brutal,'' says Palmer, who was a commercial
barrister at the time.
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The White Book
The old style…

And the new…

Ritchie

Access to Justice – The Woolf Report

England – The overriding objective

England – The qualification
Application by the court of the overriding objective
1.2
The court must seek to give effect to the overriding objective
when it –
(a) exercises any power given to it by the Rules; or
(b) interprets any rule subject to rules 76.2, 79.2 and 80.2, 82.2
and 88.2.

England – The subjects of the qualification
• PART 76 - PROCEEDINGS UNDER THE PREVENTION OF TERRORISM ACT 2005
• PART 79 - PROCEEDINGS UNDER THE COUNTER-TERRORISM ACT 2008 AND PART 1 OF
THE TERRORIST ASSET-FREEZING ETC. ACT 2010
• PART 80 – PROCEEDINGS UNDER THE TERRORISM PREVENTION AND INVESTIGATION
MEASURES ACT 2011
• PART 82 - CLOSED MATERIAL PROCEDURE
• PART 88 – PROCEEDINGS UNDER THE COUNTER-TERRORISM AND SECURITY ACT 2015
An example: CPR rule 82.2, headed “Modification to the overriding objective”
(1) Where any of the rules in this Part applies, the overriding objective in Part 1, and so far as possible any other rule, must be
read and given effect in a way which is compatible with the duty set out in paragraph (2).
(2) The court must ensure that information is not disclosed in a way which would be damaging to the interests of national
security.
(3) Subject to paragraph (2), the court must satisfy itself that the material available to it enables it properly to determine
proceedings.

England in NSW

Section 56 of the Civil Procedure Act
Part 6 – Case management and interlocutory matters
Division 1 – Guiding principles
56 Overriding purpose
(cf SCR Part 1, rule 3)
(1) The overriding purpose of this Act and of rules of court, in their application to civil proceedings, is to facilitate the just, quick and cheap resolution of the real issues in the
proceedings.
(2) The court must seek to give effect to the overriding purpose when it exercises any power given to it by this Act or by rules of court and when it interprets any provision of this Act
or of any such rule.
(3) A party to civil proceedings is under a duty to assist the court to further the overriding purpose and, to that effect, to participate in the processes of the court and to comply with
directions and orders of the court.
(3A) (Repealed)
(4) Each of the following persons must not, by their conduct, cause a party to civil proceedings to be put in breach of a duty identified in subsection (3):
(a) any solicitor or barrister representing the party in the proceedings,
(b) any person with a relevant interest in the proceedings commenced by the party.

(5) The court may take into account any failure to comply with subsection (3) or (4) in exercising a discretion with respect to costs.
(6) For the purposes of this section, a person has a "relevant interest" in civil proceedings if the person:
(a) provides financial assistance or other assistance to any party to the proceedings, and
(b) exercises any direct or indirect control, or any influence, over the conduct of the proceedings or the conduct of a party in respect of the proceedings.
Examples of persons who may have a relevant interest are insurers and persons who fund litigation.

(7) (Repealed)

Two High Court views
Queensland v J L Holdings Pty Ltd [1997] HCA
1; (14 January 1997)
DAWSON, GAUDRON & McHUGH JJ…
…Case management is not an end in itself.
It is an important and useful aid for
ensuring the prompt and efficient disposal
of litigation. But it ought always to be borne
in mind, even in changing times, that the
ultimate aim of a court is the attainment of
justice and no principle of case
management can be allowed to supplant
that aim.

Aon Risk Services Australia Ltd v ANU [2009]
HCA 27 (5 August 2009)
GUMMOW, HAYNE, CRENNAN, KIEFEL & BELL JJ
… Statements in J L Holdings which suggest
only a limited application for case
management do not rest upon a principle
which has been carefully worked out in a
significant succession of cases. On the
contrary, the statements are not consonant
with this Court's earlier recognition of the
effects of delay, not only upon the parties
to the proceedings in question, but upon
the court and other litigants. Such
statements should not be applied in the
future.

(And NSW in 2008…)
Dennis v ABC [2008] NSWCA 37 (1 April 2008)

Spiegelman CJ
28 The respondent invoked the authority of Queensland v J L Holdings Pty Ltd [1997] HCA 1; (1997)
189 CLR 146 in support of its ability to amend, even for the fifth time. Case management practices in
all Australian courts have changed significantly in the decade since that judgment. Although it
remains binding authority with respect to the applicable common law principles, the circumstances
of the case were significantly different from those in the present case and do not dictate its
outcome. In any event, such principles can be, and have been, modified by statute both directly and
via the statutory authority for Rules of Court.
29 In this State J L Holdings must now be understood as operating subject to the statutory duty
imposed upon the courts by s 56(2) of the Civil Procedure Act 2005, which requires the Court in
mandatory terms – “must seek” – to give effect to the overriding purpose – to “facilitate the just,
quick and cheap resolution of the real issues in the proceedings” – when exercising any power under
the Act or Rules. That duty constitutes a significant qualification of the power to grant leave to
amend a pleading under s 64 of the Civil Procedure Act.

Justice is not a game…
“[The] Sporting Theory of Justice [gives] the whole community a false notion of the
purpose and end of law… [Our adversary system] leads counsel to forget that they
are officers of the court."
Roscoe Pound
“1906 article “The Causes of Popular Dissatisfaction with the Administration of Justice”

“The public will never accept that ‘justice’ can be attained by a forensic game. The
public require a system dedicated to the search for truth, subject only to the
fairness of the process and consistency with other public values.”
Spigelman CJ
2011 Sir Maurice Byers lecture

Advocacy, legal practice and the truth
[I query the proposition] that the public will never accept that justice can be attained by a
forensic game. Judges intone this from time to time, and have intoned this more since the
advent of case management. The gist is that the idea of a ‘game’ is too impure for the forensic
world. This underestimates the public’s belief in the value of and its reliance on ‘the game’ in
both ancient and modern times. The public may have many gripes about the game, gripes which
are sometimes justified. But those gripes are formed by a love of the game and not a contempt
for it.
Is it wrong or right for a barrister to say to a client ‘If you proceed to suit, you are engaging in a
game with special rules, with a very limited range of outcomes, and with a very wide range of
risk’? Should a barrister be saying instead ‘Don’t worry if others regard this as a game. We’re
here for the Pursuit of Truth.’ And if the client says ‘I’m here for a game and I want you to win’, is
the brief to be returned? (The last question is conditional upon the client not already having
bolted.)
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Conclusion
The litigator

The judge

